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EDITORIAL NOTES. 


IT HAS BEEN suggested that there is some question as to the ef- 
fect of the act of 1880 in regard to lis pendens, in cases at-law upon 
section 44 of the ejectment act in regard to the conclusiveness of 
judgments in ejectment against the defendant and all persons 
claiming under him after the commencement of the suit. The act 
of 1880 does not refer to the ejectment act, but only says that 
neither the issuing of a sammons or subpoena, nor the filing of a 
bill or declaration in any suit at-law or equity relating to or affect- 
ing the title of lands, nor any proceedings before a final judgment 
or decree, shall be deemed constructive notice to any bona fide 
purchaser or mortgagee until the plaintiff shall have first filed a 
lis pendens. The ejectment act says nothing about constructive 
notice but simply declares that the judgment shall be conclusive 
against the defendant and persons claiming under him since the 
issuing of the summons. The act of 1880 refers only to proceed- 
ings before final judgment and does not purport to change the ef- 
fect of the judgment. It would seem, however, that to give effect 
to the act of 1880 it must be taken that it assumes that the judg- 
ment in ejectment relates back to the issuing of the summons ; upon 
the principle that the summons is constructive notice just as a sub- 
peena is in chancery, and that a court of lawis governed as the 
Court of Chancery is in enforcing its decrees by the consideration 
of notice to the persons to be affected. The act is an amendment 
of the lis pendens act relating to the Court of Chancery, and the 
only change is the inclusion of common law cases. The pur- 
pose of it, no doubt, was to give a lis pendens the same 
effect in a common law suit as it has in a suit in chan- 
cery, and so to bring it about that a judgment relating to 


land should not bind any one claiming an interest in the land 
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since the beginning of the suit unless notice of lis pendens 
had been filed.. Whether it can have that effect is very doubtful. 
The judgment now settles the title as of the time of the issuing of 
the summons, not because the summons is constructive notice, but 
because the forty-fourth paragraph of the ejectment, act declares 
that it shall be conclusive as against the defendant and all persons 
claiming under him by title arising after the commencement of the 
action. It would seem, therefore, that the effect of the judgment 
would not be changed by astatute, which provided that neither the 
summons nor declaration nor any other proceeding before final 
judgment should be constructive notice until a dis pendens should 
be filed. In view of this it is hard to say what is the effect of the 
amendment, but if there is any case in which a summons or declara- 
tion or other proceeding in ejectment is held to be constructive 
notice for any purpose then, in that case, it is no longer to be con- 
sidered as such notice until a lis pendens has been filed. 





ONE IMMEDIATE result of the Maybrick trial in England is the 
virtual unanimity with which the public has begun to demand the 
creation of a court of appeal in criminal causes. The excitement 
which followed the conviction and condemnation of Mrs. Maybrick 
has been extraordinary, and so far the temper of the public mind 
is not in the state of equipoise in which an important measure 
ought to be decided. As Lord Herschell too truly observed, ‘‘ one 
must remember that in this country (England) it often happens 
that it is impossible to obtain attention to and interest in any par- 
ticular reform except when the public mind is excited on the sub- 
ject and by reason of that excitement.’’ Fortunately, however, it 
is not the unduly excited public mind which is to shape the legis- 
lation demanded by popular opinion. 

It is really common sense and not maudlin sentimentality, which 
demands the completion of the English criminal judiciary by the 
institution of a court of appeal. In the light of common sense it 
seems to be incredible that an Englishman should be able to ap- 
peal from court to court in a matter of a few hundreds of pounds, 
but that in the matter of life and death he is denied appeal from 
the decision of a single judge. 

Theoretically, an accused person, when tried by jury, has two 
judges, the justice who decides matters of law involved in the case, 
and the jury which is the sole judge of the facts. This is a very 
pretty theory on which English people used to rely with a good 
deal of confidence; but the events of the Maybrick trial have 
opened the eyes of the English public to the fact that jury trial as 
it is practised in England is not what the theory supposes it to 
be. The universal custom of judges is to ‘‘sum up the evidence ”’ 
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for the jury, so as to explain the legal value of all the testimony, 
direct or indirect, which may have been submitted. No one can 
properly object to this custom, and yet it reduces the jury to vir- 
tual nonentity. For the jury is required to accept the judge's in- 
structions concerning the legal value of the evidence, and when he 
has delivered the instructions which are significantly called his 
“charge,’’ there is nothing left for the jury to do but to bring in 
the verdict indicated by the charge. Thus, at last, there is but 
one real judge in the criminal trial, and from the decision of that 
judge there is no appeal. 

This anomalous state of things is about to be brought to an end 
by the creation of a new court; but that court will certainly 
not be cunningly devised for the purpose of adding to the law’s 
uncertainty or to the law’s delay. If the suggestions of Lord 
Esher, Master of the Rolls, are followed, the new court will be 
composed of seven of the most eminent judges in England, five to 
be a quorum. In case of appeal from a capital conviction and sen- 
tence of death, it will be their duty at the cost of any delay to 
other business, public or private, to convene within seven days 
for hearing the appeal. The court will not be confined to an in- 
vestigation of the record of the trial court. It will have plenary 
power to do anything which appears to be necessary to the ascer- 
tainment of truth and the doing of justice. It will therefore be at 
liberty to receive new testimony bearing either on the fact of the 
alleged crime or on any extenuating circumstances affecting the 
question of punishment. The court of appeal will be able either 
to affirm or to set aside the finding of the court below, or to affirm 
the finding and to mitigate the sentence. After such a rehearing 
of any case, it will be difficult to persuade the public that justice 
has not been done. 

The English people have been slower than the American in es- 
tablishing courts of appeal; but it is more than probable that 
Americans may have something to learn from the constitution of 
the court which is at last to be established.—The Churchman. 





THE DOCTRINE of Thorogood v. Bryan, 8 C. B. 115, having been 
repudiated in this State, and by the Supreme Court of the United 
States, as well as in England, it is important to notice a recent 
English case in which it was attempted to apply the new rule of 
law to the old facts, a case, that is, in which a passenger on an 
omnibus was injured by the act of the driver of another vehicle, 
together with the act of the driver of the omnibus itself. Under 
the old rule the plaintiff, of course, could not recover if 
the negligence of the driver of the omnibus contributed to 
the injury, on the ground according to the decision in Thoro- 
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good v. Bryan, that the plaintiff was identified with his driver. 
The recent English case was Mathews v. London Street 
Tramways Company, 58 L. J. Q. B. 12. The plaintiff was 
a passenger on an omnibus, riding on the top. The driver, in 
order to avoid an obstruction, turned on to a street railroad and 
was run into by a horse car before he could get clear of the track. 
The collision threw the plaintiff off and he was injured. Inan action 
against the street railroad company, the judge told the jury that 
to find a verdict they must be satisfied that the accident occurred 
solely through the negligence of the railroad company’s servants. 
The Divisional Court held that this was wrong and that the proper 
direction would have been: ‘‘ Was there negligence on the part 
of the tram car driver, which caused the accident?’ His negli- 
gence need not be the sole cause of the accident, and he is not re- 
































lieved of liability because the driver of the vehicle in which the 
plaintiff is riding is also liable. 
It must be observed, however, that the words of the court are i 
negligence, which caused the accident. The liability in such a fe 
case is subject to the rule which limits the liability for negligence " 
in all cases. The negligence of the defendant must be the proxi- . 
mate cause of the injury. It is of no consequence that another's T 
negligence was also the cause, nor is one relieved because the acci- h 
dent would not have happened without the negligence of the other, ‘o 
provided both are directly the cause; but there may well be cases os 
of this kind in which negligence of one party is not a direct cause 
of the injury, and the injury would not have been a probable z 
consequence of it without the unexpected negligence of the other ie 
party. Where an injury is caused by the combined negligence of 
two persons there is a certain sense in which the negligence of a 
neither one was the cause of the injury, and this is Lord Bram- om 
well’s explanation and defense of the decision in Thorogood v. ce 
Bryan. In his opinion in Mills v. Armstrong (The Bernina) 13 ”" 
App. Cas. 1, in which Thorogood v. Bryan was overruled, he says: ; 
‘‘Thorogood v. Bryan was decided by a very strong court. . They 
decided it on principle and not on the pleadings. The expression em 
used by them, ‘identified,’ is not satisfactory, but it represents ee 
and conveys an idea, I believe the same as that which I have ae 
elaborated, viz., that the defendant’s act or default did not cause §& . ™ 
this damage.’’ His judgment was that in the case before him the z ; 





defendant should be held liable. He said: ‘‘I think so on the 
ground that in such cases the defendant is a wrong doer, without 
whose wrong doing the plaintiff would not have been damaged; 
that he cannot be heard to say that there is some other wrong doer 
who contributed to the damage ; that as far as the sufferer is con- 
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cerned it matters not whether that other wrong doer was so in a 
joint or separate act.”’ 

The Supreme Court of New Jersey reached the same conclusion 
many years ago, and it was expressed in the vigorous judgment of 
Chief Justice Beasley in Bennett v:N. J. R. R., 36 N. J. L., 7 
Vr.) 225, November term, 1873, and affirmed by the Court of Errors 
in a learned opinion of Judge Depuein D., L. & W. R. R. Co. 
v. Steinbrenner, 47 N. J. L. (18 Vr.) 161. It was ina New Jersey 
case in 1885 that the United States Supreme Court expressed the 
same opinion and approved of these decisions. Little, Receiver, 
v. Hackett, 116 U. 8. 366. This last was referred to by the House 
of Lords in Mills v. Armstrong. 





Reinhardt v. Menasti Brothers reported in the London Times 
of July 3, is an extreme case in which it has been held that the 
principal governing the courts in granting an injunction depends 
upon the question whether the defendant is injuring his neighbor 
in the use of his land rather than whether he is making a reason- 
able use of his own premises. The plaintiff was the lessee and 
occupier of No. 14 Coventry street, W., London, and the defend- 
ants were the owners of the Hotel Previtali, in Arundel street. 
The hotel, immediately adjacent to the back of the plaintiff's 
house, and only separated from it by a party wall, was recently 
enlarged, and the defendants had converted what was formerly an 
unused chamber into a supplemental kitchen, and had there 
placed a large close range, or stove, used for supplying hot water 
and cooking pastry, and in connection constructed a shaft to 
carry off the hot air; nevertheless this reasonable use of his 
premises proved exceedingly inconvenient to his neighbor, whose 
cellar was situated right against the stove on the other side of the 
wall. It made the cellar so warm that the plaintiff could no longer 
use it for storing wine for his own use as he had been accustomed 
to do. 

Mr. Justice Kekewich, in summing up the case to the jury, 
Stated the case to be whether it was one of nuisance—that is, of 
actionable wrong; and, after calling attention to the evidence of 
injury, added this: ‘‘A further point has been raised by the plea 
that the grievances complained of were caused by the defendant 
in the reasonable and proper exercise of his trade in a reasonable 
and proper place. My opinion is that in law that is no answer to 
the action. I think that that cannot be a reasonable and proper 
exercise of a trade which has caused such injury to the plaintiff 
as she complains of. It seems to me, therefore, that notwith- 
Standing some passages in some judgments to the contrary, the 
application of the principle governing the jurisdiction of the Court 
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in cases of nuisance dves not depend on the question whether the 
defendant is using his own reasonably or otherwise. The real ques- 
tion is, Does he injure his neighbor ?’ 

Before rendering judgment, the learned judge took time to con- 
sider in order to see whether a distinction should be taken 
between nuisances which partake of the nature ofa trespass, and 
those which have no such character, but he failed to find any such 
distinction made in the decisions themselves, although there are 
expressions to be found in many judgments which suggest that 
stronger protection should be given where property rights are in- 
volved than where they are not. The principle applied in both 
classes of cases, however, is that a man must not use his own prop- 
erty so as to injure his neighbor. 

Upon the question whether the defendant may be enjoined so 
long as he is making a reasonable use of his own property, the 
judge referred especially to Broder v. Saillard, 2 Ch. D. 692, and 
Scott v. Firth, 4 F. & F., 349. The former case he said ‘‘ was 
eminently a case in which the defendant had behaved reasonably, 
and yet was enjoined from continuing a nuisance by a judge who 
thought the injunction such a hardship that he allowed it to in- 
fluence the costs.’’ After the argument, in which Ball v. Ray, L. 
R., 8 Ch. 467, and Gaunt v. Fynney, L. R., 8 Ch. 8, were cited, 
Sir George Jessel states the general law in terms equivalent to 
those used by Lord Justice Knight-Bruce in Walter v. Self, 4 De 
G. & Sm. 315, which has long been treated as giving the true rule 
of distinction between those nuisances of a personal character 
which do and those which do not merit an injunction. On p. 701 
he says: ‘‘I take it the law is this, that a man is entitled to the 






































comfortable enjoyment of his dwelling house. If his neighbor n 
makes such a noise as to interfere with the ordinary use and en- t] 
joyment of his dwelling house, so as to cause serious annoyance E 
and disturbance, the occupier of the dwelling house is entitled to Ww 
be protected from it.’? He proceeds to explain why it is no answer al 
to say that the defendant is only making a reasonable use of his di 
property, stating that that cannot be the test, and lower down, th 
on page 702, he says what the test, as applied to the case which of 
he had under consideration, is, namely : ‘‘ Whether the stables are th 
unluckily so situate as that the noise from the horses, not being ga 
uncommon horses, in any way materially disturbs the comfort of lay 
the plaintiff's dwelling house and to prevent the people sleeping at me 





night.’”’ Referring to Lord Blackburn’s opinion, as expressed in 
Scott v. Firth (‘‘worthy of selection from numerous authorities ’’ ): 
‘*That,’’ said Mr. Justice Kekewich, ‘‘ was a case of nuisance by 
vibration, caused by steel hammers used in defendant’s work- 
shops, which, besides interfering with the comfort of the plaintiff, 
had, it was alleged, cracked the walls of his adjoining cottage.” 
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SPECIFIC PERFORMANCE AND LAESIO FIDEI. 


When St. Paul in writing his first letter to the Christians a 
Corinth insisted that they should settle their own disputes by re- 
ference to a domestic forum and abstain from going to law before 
the heathen, he was helping to lay the foundations of a great sys- 
tem of jurisprudence. If we follow the authorized version and Dr. 
Stanley, St. Paul thought that the least esteemed members of the 
church were fit for such business. But when we think of some 
episcopal chancellors whom we have known, we feel great relief in 
the revised version ; for this makes the setting of the least valued 
members of the church to this business an additional matter of re- 
proach in St. Paul’s mouth. However this may be, we here for 
the first time, so far as I know, catch a glimpse of the internal jur 
isdiction of the church which was destined to grow into the great 
system ruled over by the corpus juris canonici. 

In the second book of the Apostolical Constitutions (whatever 
its date and authorship) we get another glimpse of the church 
courts as then existing. From this we can to some extent figure 
to ourselves the manner of conducting the business, which was 
half hortatory and half judicial ; we can gather some light on the 
penalties by which the judgments were enforced ; but we find lit- 
tle or nothing definite with regard to the subjects of jurisdiction. 

In Pliny’s celebrated letter to Trajan, we have the first trace 
that I have been able to discover of the subject-matters of which 
the church courts would take cognizance. The Christians, accord- 
ing to the report of those who had abjured their faith, bound 
themselves by an oath not to commit theft, robbery or adultery ; 
not to break their word (‘ne fidem fallerent’’), and not to deny 
the existence of a deposit when called upon by the depositor (Plin. 
Kpist., lib. x. ep. 97). ‘‘ Ne fidem fallerent.’? Consider what a 
wide area of moral obligation is covered by that pledge, and how 
ample would be the jurisdiction of the court of Christians if it un- 
dertook to enforce it. In those few words we may, I suspect, find 
the germ of many things with which we are more or less familiar : 
of the troth which man and woman still pledge to one another in 
the marriage service ; of the habit of shaking hands over a bar- 
gain; of the oath on the faith of a Christian—which played so 
large a part in the discussions on the admission of Jews to parlia- 
ment; of the affidavit ; of ‘‘ma foi’? asa common exclamation in 
the mouths of our French neighbors ; and of the whole jurisdiction 
asserted by the ecclesiastical courts based on fidei laesio, or breach 
of faith. This applied to contracts is, I suggest, the origin of the 
jurisdiction in specific performance. 

If every breach of faith was cognizable in the church, it would 
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follow that to pledge the faith was to create an obligation cogniza- 
ble in the spiritual courts and enforceable by penitence or excom- 
munication ; and accordingly we find in the Middle Ages that the 
pledge of faith (fidei interpositio—fides facta) was a common 
sanction to engagements of various description. 

(a) First may be mentioned that solemn contract in which it still 
survives, the contract of marriage. This contract was, as is well 
known, in the eye of the church and down to the Tridentine De- 
crees a purely consensual one; but whether contracted per verba 
de futuro or de presenti it was often accompanied by the solemnity 
of an oath or of the fidei interpositiv. The chapter of Gregory’s 
‘*Decretals De Sponsalibus’’ bears abundant evidence of this 
practice ; and of that which is important for my point of view, 
that the church by its admonitions enforced on those who had 
pledged their faith to one another the actual performance of their 
promise. ‘‘ Hi qui de matrimonio contrahendo pure et sine omni 
conditione fidem dederunt, commonendi sunt et omnibus modis 
inducendi ut praestitam fidem observent”’ (Decr. Greg., lib. iv. 
cap. li). 

Curiously enough, it appears in our land laws in connection with 
maritagium, or land settled, to use a modern phrase, on a woman’s 
marriage ; and in this connection it appears in two ways. In the 
first place, if land was given as maritagium servitio obnoxium, the 
husband and the heirs of the woman were bound to do service to 
the lord but without homage till the third heir. But the woman 
and her heirs rendered fidelity to the lord ‘‘sub fidei vel sacra- 
menti interpositione’’ in nearly the same words as homage was 
rendered (Glanville, lib. vii. cap. 18). 

Again, we shall by and by observe that even when faith was 
pledged, the common law did not permit that a lay fee should be 
sued for in the ecclesiastical courts. But to this principle an ex- 
ception was allowed, according to Glanville, in the case of land 
given in marriage—maritagium. If the woman on whose marriage 
the land was given or her heir sought to recover the land from a 
stranger, she or he must sue in the lay court; but if she or he 
sought to recover it from the donor or his heir, then the suit might 
at the plaintiff's election be brought in the lay court or in the 
Court Christian—this court having jurisdiction ‘‘ propter mutuam 
affidationem quae fieri solet quando aliquis promittit se ducturum 
in uxorem aliquam mulierem, et ei maritagium promittitur ex 
parte mulieris.’’ And with this jurisdiction the King’s Court 
would not interfere, ‘‘ licet de laico feodo sit’’ (Glanville, lib. vii. 
cap. 18). 

(6b) The pledge of faith appears to have been abundantly used in 
private bargains ; contracts of partnership seem to have been made 
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under its sanction (Decr. iv. cap. ii); it was used to give solemnity 
to bargains about land ; and it was sometimes the only thing on 
which a creditor could rely to prove his debt against his debtor, in 
which case we shall see it went hardly with the creditor in our 
English courts. In short, I suppose that ecclesiastics, claiming as 
they did jurisdiction over contracts of whatever nature when cov- 
ered by the sanction of an oath or of the fidei interpositio, encour- 
aged the giving and taking of these forms of security. 

(ec) This pledge of faith occurs in the matter of essoins which oc- 
cupied an important place in our old jurisprudence. If the person 
summoned could not come, he was bound to send some one—an es- 
soiner—to make his excuse: and this essoiner, at least if of hum- 
ble station, was bound to pledge his faith that he would produce 
the person, whose absence he excused, at the proper time to make 
his excuse in person and justify by oath the essoiner’s statement 
(Bracton, Com. lib. v. Tract. ii. cap. 2). In the recent volume of 
Pleas in Manorial courts issued by the Selden Society (p. 6) occur 
several entries of this pledge of faith by essoiners in a Manor 
Court A. D. 1246. 

(d) Again, it found its way into the practice of our Exchequer, 
as appears from the Dialogus de Scaccario (ii. 19 et seq.). In the 
case of a tenant in capite of the Crown, an indulgence in payment 
might be obtained on his pledging his faith in his own person or 
by the hand of his steward (oeconomicus) to pay on the taking of 
the sheriff’s account in the Exchequer. This pledge appears to 
have been given by the tenant in capite or his steward placing his 
hand in that of the sheriff and in the presence of all the suitors in 
the County Court. Ifa lord made default, he was detained at the 
Exchequer so long as it sat ; and here again he had to pledge his 
faith, but this time to the marshal—‘‘ fide data in manu mareschal- 
li’’—not to gu beyond a league from the town without leave of the 
barons: if default continued, the lord was detained ‘‘ sub libera 
custodia,’’ but a soldier or a steward might be committed to pris- 
on ‘‘ pro fide laesa.”’ 

(e) But again, it was made use of in cases of obligations of a 
more public or political character. Edward the Confessor, accord- 
ing to William the Norman, had promised to him (William) the 
succession to the throne of England, ‘‘interposita fide sua’’ (Ead- 
mer, Hist. p. 7, Rolls Series): William Rufus, fearing that Lan- 
franc would refuse to consecrate him, promised to Lanfranc, both 
by himself and all whom he could get to join him, and that as well 
by oath as by faith (fide sacramentoque), that he would observe 
justice, mercy and equity (Id. p. 257): William of Ely, the un- 
popular chancellor of John’s reign, ‘‘who plaied Rex in the King’s 
absence’”’ (Fuller, Church Hist. cent. xii. sect. 2), pledged himself 
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to the surrender of certain castles by his own promise and by the 
pledged faith of some of his followers (3 Roger de Hoveden, 145, 
Rolls Series) ; and lastly, Henry III pledged himself ‘‘ fide et jura- 
ments ’’ not to recall certain grants which he had made, a pledge 
from which he was released by Gregory LX (Royal and Hist. Let- 
ters, ili. App. p. 551.) 

In the early German laws, the fides facta played an important 
part: it appears to have been specially employed as the formal 
contract of betrothal (Sohm, Eheschliessung, p. 34), and to ita 
whole chapter of the Salic law is devoted. Here the fidei laesio 
seems to have been a subject of lay jurisdiction. But I have 
neither sufficient learning nor present inclination to discuss this 
German aspect of the question, nor to enquire whether the fides 
facta of the Teutonic laws can or cannot be traced back to an ori- 
gin in the Christian church. 

Faith was I suppose pledged by such words as these, ‘‘ Thereto 
I plight thee my troth,’’ or ‘‘ Thereto I give thee my troth,”’ or 
‘*accipe fidem meam’”’ (Sohm, p. 49, n. 53). It was often evidenc- 
ed by the giving and taking of the hand, as in the wedding ser- 
vice, and as in the proceedings in the Exchequer to which I have 
referred (see also Sohm, p. 48): it was plighted sometimes by the 
principal party alone, sometimes by his nominee or agent, some- 
times by himself and others as his co-pledges : sometimes people 
were called in 2s witnesses (‘‘et ad id faciendum affidavit coram 
viris prudentibus et discretis ad hoc vocatis ;’ Royal Letters, iii. 
p. 308), or the act was done before some well-known assembly as 
the County Court. The plighted faith was not an oath: sometimes 
it was the alternative for an oath: sometimes the oath and the 
plighted faith were both given. But so closely did the two things 
get together in practice that the word which the medizval writers 
use to describe that a man had plighted his faith—affidavit—we 
use to describe the fact that a man has sworn. 

In England, with the single exception of the proceedings in the 
Exchequer to which I have referred, I cannot find that any lay 
court took any cognizance of a fidei laesio, whilst the Canon Law 
seems to have claimed a general jurisdiction in all cases of the 
breach of an oath or of the plighted faith,—a jurisdiction I sup- 
pose enforceable by admonition and penance, and in default of 
obedience by excommunication. Accordingly we find the clergy 
of Normandy, in articles passed by them in 1190 and assented to 
by Richard, asserting a general jurisdiction in breaches of faith 
and violations of oaths: ‘‘ generaliter omnes de fidei laesione, vel 
juramenti transgressione quaestiones in ecclesiastico foro tracta- 
buntur”’ (2 Ralph de Dicito, p. 80, Rolls Series ; 2 Matt. Paris, p. 
368, Rolls Series); and in like manner in England we find that the 
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Courts Christian asserted a general jurisdiction in all such cases. 
If it had been allowed it is evident that they would have acquired 
a firm hold on almost all the ordinary affairs of life, whenever in. 
fact there was a contract or dealing in which the faith could be 
pledged or an oath taken. 


In Bracton’s time (Com. lib. v. cap. 9) the ecclesiastical courts. 


appear to have claimed jurisdiction in matters of contract in three 
cases: (1) when one of the parties was a clerk; (2) when an oath 
had been taken ; and (3) when there was the fidei interpositio. But 
in all these cases the lay Courts prohibited if the subject-matter of 
the contract was of secular and lay cognizance. Glanville puts the 
relation of the ecclesiastical and lay Courts in this matter of the 
plighted faith very clearly (book x. cap. 12): ‘‘ Die autem statuta, 
debitore apparente in curia, creditor ipse si non habeat inde vadi- 
um nec plegios nec aliam diracionationem nisi solam fidem, nulla 
est haec probatio in curia Domini Regis. Verumtamen de fidei 
lesione vel transgressione inde agi poterit in curia Christianitatis. 
Sed judex ipse ecclesiasticus, licet super crimine tali possit cog- 
noscere et convicto poenitentiam vel satisfactionem injungere : 
placita tamen de debitis laicorum vel de tenementis in curia Chris- 
tianitatis per assisam regni, ratione fidei interpositae, tractare vel 
terminare non potest.”’ 

To the like effect too is the 16th chapter of the Constitutions of 
Clarendon: ‘‘ Placita de debitis que fide interposita debentur vel 
absque interpositione fidei sint in justitia regis.’ To the like ef- 
fect are records of John’s reign (Abbrev. Placit. vol. 21. p. 31) and 
Edw. III. (Lib. Assis. fol. 61. pl. 70, 22 Edw. II). , 

The struggle was long continued ; ‘‘ The Spiritual Courts,”’ says. 
Blackstone (iv. 53), ‘‘continued to grasp at the same authority as 
before in suits pro laesione fidei, so late as the fifteenth century.’’ 
The two versions of the great statute Cireumspecte agatis, the one 
saving to the courts Christian jurisdiction in such actions, and the 
other denying it to them, are evidence of the zeal with which the 
contest was carried on: for the true text must almost certainly 
have been tampered with and falsified by the one party or the 
other, in order to support its contention. 

In Bracton’s note-book, so admirably edited by Prof. Maitland, 
two cases illustrative of the claim of jurisdiction on the ground of 
fidei laesio are particularly instructive. 

The first (No. 50) occurred in the year 1219. A prohibition had 
issued to restrain Alice Hathemus from drawing Roger the son of 
Ade into the Court Christian in regard to a lay fee. Alice replied 
that the matter between her and Roger in the Court Christian was. 
‘*de fide sua lesa et non de laico feodo ;’ that after her husband’s. 
death she had pledged part of her dower to Roger for a term of ten 
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years, and that he had pledged his faith (affidavit) to return the 
land to her at the end of the ten years: that the term had passed 
but he had not returned the land, and therefore she sued him ‘‘ de 
lesione fidei.’’ But Alice was restrained, and the marginal note 
runs, ‘‘ Nota quod prohibicio locum tenet de fidei lesione propter 
laicum feodum.”’ 

The second case (No. 1893) occurred in the year 1227. It was an 
assize to determine whether William the son of Godwin unjustly 
disseized Richard the son of Maria de Brom of a tenement in Acle. 

The jurors found that Alured Rowe demised the land to Rich- 
ard the son of Maria for a term: meanwhile William the son of 
Godwin met with Alured, and they arranged that Alured should 
demise the land to William (in feodum) for a certain sum of 
money, and the day was fixed for the payment of the money and 
the execution of the charter, and they pledged their faith to this 
contract (‘‘ et ad convencionem istam tenendam hinc inde fuit affi- 
datum).’’ When the day came William broke his bargain, and 
thereupon Alured demised the land to Richard. Subsequently, 
William impleaded Alured in the Court Christian for breach of 
faith (de fidei lesione). Ultimately, Alured was compelled to ex- 
ecute the deed and to demise the land to William (‘‘ita quod 
oportuit eadem Aluredum de necessitate facere ei cartam suam et 
terram illam ei concedere).’’ Thereupon came William and dis- 
seized Richard of the land. Richard (as was just) was held enti- 
tled to recover seizin of the land, and William was in mercy. 

This entry is of the last importance for my enquiry. lt appears 
to be a clear case of a judgment for specific performance of a con- 
tract pronounced by the Ecclesiastical Court. 

At later dates I find one or two scattered traces of an exercise of 
a jurisdiction in respect of contracts by the Ecclesiastical Courts. 
Chaucer in some well-known lines in the ‘‘ Friar’s Tale’? mentions 
contracts as a subject matter of the jurisdiction of the archdeacon, 


That boldely did execucioun 

In punischying of fornicacioun, 

Of wicchecraft, and eek of bauderye, 
Of diffamacioun and avoutrye, 

Of chirche-reeves and of testamentes, 
Of contracts, and of lak of sacramentes. 


Again in the Registrum Brevium (1634), p. 66 a, is found a form 
of writ de excommunicato deliberando, where the excommunica- 
tion appears to have been pronounced ‘‘ratione contractus in civit- 
ate nostra habiti.”’ 

There is therefore clear evidence of the activity of the Courts 
Christian in matters of contract. But there is another point to be 
noted: their proceedings were by admonition on the delinquent 
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party to do thevery thing undertaken ; on the man who had mar- 
ried a woman and refused her the rights of matrimony to take her 
home ; on the man who refused to execute the deed according to 
his promise to execute the deed. A general principle of the Can- 
on law was expressed in the heading of one of its chapters, ‘‘ Ju- 
dex debet studiose agere ut promissa adimpleantur,’’ and in the 
sentence therein contained, ‘‘ Studiose agendum est ut ea quae pro- 
mittuntur opere compleantur.’? (Decr. Greg. IX. lib. i. tit. 36. 
cap. 3). 

The conclusion at which I incline to arrive from these materials 
is that from a very early date the Courts Christian enforced 
the specific carrying into execution of contracts in which there was 
an oath or fidei interpositio: that this jurisdiction was narrowed 
and perhaps almost extinguished by the pressure of the writ of 
prohibition from the King’s Court: and that the ecclesiastical 
chancellors found in the Chancery a means of reviving a like 
jurisdiction, the writ of subqcena taking the place of excom- 
munication. Epw. Fry. 


[As to the importance of ‘‘fides’’ in early Roman jurispru- 
dence, cf. Prof. Muirhead’s note on Gaius iii. § 92, and his 
‘* Historical Introduction to the Private Law of Rome,”’ pp. 22, 
50, 164-5.—Eb. | —Law Quarterly Review. 





WILLIAM DALRYMPLE AND SYLVESTER N. DALRYMPLE v. JOHN H. RAMSEY 
ET ALS. 


(Court of Chancery of New Jersey.) 

Mechanics’ Lien—Fquitable Interes‘s— tends to legal estates and interests only, and 
The lien given by our statute to me- does not embrace equitable estates or inter- 
chanics and others, who do work or furnish _ ests. 
material in the erection of a building ex- 

On demurrer. 

Mr. Alwah A. Clark, for demurrant. 

Mr. William A. Cotter, for complainants. 

VAN Fuerst, V. C.: The defendant, Ramsey, has demurred to 
the complainants’ bill, and the question which this condition of 
the pleadings raises, is whether this lien given by our statutes to 
mechanics and others who do work or furnish material in the erec- 
tion ofa building, extends to equitable estates ; in other words, is 
a material man who furnishes material to the owner in equity of 
lands, for the erection of a building thereon, entitled to the lien 
given by our statute for the value of such material ? 

The complainants rest their right to relief on the following facts : 
Arthur Crate, in June, 1886, employed Nathan Apgar to purchase 
alot of land for him ; after Apgar had madea contract for the land 
Crate gave him the money to pay for it; Apgar paid for the land 
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with Crate’s money, but accepted a deed made to himself, and 
delivered the deed to Crate. No deed was made from Apgar to 
Crate. Crate took possession of the land and erected buildings 
thereon. He purchased the materials used in the erection of the 
buildings of the complainants. On the ninth of September, 1886, 
Crate and his wife executed a mortgage on the land to the de- 
fendant, Ramsey, for $1,000, and Crate applied part of the money 
received from Ramsey to the payment of the debt he owed the 
complainants for material. Between June 24, 1887, and the 24th 
of September following, Crate purchased other materials of the 
complainants, which he used in making additions to the buildings 
he had previously erected. He still owes for this material. Early 
in 1888 Ramsey ascertained that at the time his mortgage was exe- 
cuted, the legal title to the mortgaged premises was in Apgar and 
not in Crate ; he thereupon made a contract to purchase the land 
of Crate for $1,600, and Crate on the first day of March, 1888, pro- 
cured Apgar to convey the land to Ramsey. The complainants, 
by their bill, say that Ramsey was informed by Crate, before he 
purchased the land, ‘‘that the aforesaid lumber bill of your orators 
was unpaid, and he took title to said premises with such knowl- 
edge.”? On the 10th of April, 1888, the complainants filed a lien 
claim against the buildings and land, describing Crate as the 
builder and Ramsey as the owner, and they subsequently brought 
suit to enforce their lien in the Circuit court of the county of Hun- 
terdon. Ramsey defended and the trial of the suit resulted in a 
judgment of non-suit as to Ramsey and a judgment against Crate. 

The facts above recited show, beyond question, that Crate, at the 
the time the complainants’ debt was contracted, was the owner in 
equity of the land against which the complainants ask to have 
their debt enforced. On the facts above stated Crate had a right 
to have a resulting trust established as against Apgar at any time 
while he held the legal title. The case is entirely free from all 
doubt or difficulty as to the character of Crate’s estate in the land. 
He was the owner of it in equity?) This brings us to the test ques- 
tion of the case, namely, does the lien given by the statute under 
consideration extend to equitable estates. The statute is an inno- 
vation. The lien and the mode of enforcing it are creatures of the 
statute. They are unknown tothecommon law. Ayers v. Revere, 
1 Dutch. 474-481. The lien is just what the statute makes it. The 
courts have no power either to enlarge or lessen it. Independent 
of the statute, a debt contracted in the erection of a building 
stands no higher in point of natural justice than many other debts, 
and the lienable quality of such a debt should therefore be rigidly 
restricted to just what legislature has made it. The question as to 
what estates or interests in lands the legislature meant to put 
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within the grasp of this lien, can only be accurately determined by 
a full and careful examination and consideration of all parts of the 
statute. If we were to restrict our view so as to see nothing but 
the first and fourth sections, it might not be difficult to reach a con- 
clusion that the legislature meant that the lien should take within 
its grasp every right, interest and estate which it was possible for 
a person to hold inland. The first section declares in substance, 
that any debt contracted for labor performed or material furnished 
for the erection and construction of a building, shall be a lien on 
such building, and the land whereon it stands including the lot or 
curtilage whereon the same is erected ; and the fourth in substance 
says, that if a building shall be erected by any other person than 
the owner of the land, then and in that case the building and the 
estate in the land of the person so erecting the building shall be 
subject to the lien given by the statute. Rev. 668 and 669. These 
are the provisions which create the lien. Standing alone, I think it 
would not be too liberal an interpretation of them to say that they 
were broad enough to include both legal and equitable estates and 
interests, but if this should be held to have been the legislative 
purpose, it would not require a very active imagination to see that 
many equitable estates in land, now supposed to be perfectly secure 
against the extravagant notions and improvident schemes of the 
owner, would at once become liable to be swept away under the 
lien created by this statute. 

But these provisions do not standalone. After creating the lien 
and defining how it shall be made a matter of record, the statute 
prescribes what court shall have power to decide whether it exists 
or not, how it shall be enforced, and also what processes shall be 
used in its enforcement. 

This part of the statute, in my judgment, shows with entire 
clearness and certainty that the legislature meant that the lien 
should extend to legal estates and interests alone. Power to en- 
force the lien is vested exclusively in the Circuit court of the 
county in which the building is situated. Rev. 672 §18. Juris- 
diction is given to no other tribunal. In acase where the question 
is simply whether the lien created by the statute exists or not, a 
court of equity is without the least shred of jurisdiction. Where 
acourt of equity has acquired jurisdiction of a suit upon some 
well established ground of equity cognizance, and their decision of 
the suit renders it necessary for the court, in order that full and 
complete justice may be done to all parties, to pass upon the rights 
of a person claiming a lien under this statute, the court may in 
that case settle and determine his rights, but not otherwise. Mr. 
Justice Magie, in delivering the judgment of a majority of the 
judges of the Court of Errorsand Appeals who heard the case, 
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Cutler v. Kline, 8 Stew. 534-551, said: ‘‘ While the Court of 
Chancery in dealing with the lands subject to such lien may mar- 
shal the claim in its proper place and preserve its position, that 
court has not been intrusted by the statute with the power of 
determining whether the lien can be enforced against the lands. 
The statute has entrusted that power to the Circuit court.’’ The 
Circuit court has no power to deal with equitable estates. Chan- 
cery powers may be given to it so far as relates to the foreclosure 
of mortgages and the sale of mortgaged premises, but this is the 
utmost extent to which the legislature may go in investing it with 
Chancery powers. Const. Art. 4, §7,910. From the fact that the 
question whether a lien exists or not, in any case, is committed ex- 
clusively to the determination of a tribunal which can in such a 
matter exercise no Chancery power whatever, and is without the 
least authority either to deal with or recognize equitable estates or 
interests, but must, in deciding whether a lien exists or not, con- 
fine itself to strict rules of law as contra-distinguished from the 
principles of equity jurisprudence, it would seem necessarily and 
unavoidably to follow that the legislature meant that the lien 
created by this statute should extend to legal estates and interests 
only. This view has the support also of the method of the pro- 
cedure presented by the statute for the enforcement of the lien. 
From beginning to end the proceeding is a common law procedure. 
From the filing of the lien claim to the final act of its enforcement, 
by conveyance from the sheriff to the purchaser, the entire pro- 
ceeding is in all respects modeled after a suit at law, and is with- 
out the least trace or sign indicating that it was designed either to 
reach or pass equitable rights. 

My conclusion is that the lien created by the statute under con- 
sideration does not extend to equitable estates, and I am, there- 
fore, of opinion that the demurrer should be sustained with costs. 

No case is made by the complainants’ bill, as at present framed, 
which entitles them to the aid of this court to reach the equitable 
assets of their judgment debtor. They do not show that they 
have exhausted the means which the law affords them for the en- 
forcement of their judgment. Unless they desire to amend their 
bill so as to ask the aid of the court to reach the equitable assets 
of their judgment debtor and have them applied in payment of 
their judgment, I think their bill must be dismissed. 
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IN THE MAITER OF DAVID NEAGLE. 


[United States Circuit Court, Northern District of California, September 
17, 1889. ] 

Habeas Corpus.—Jurisdiction of the Uni- travelling on his circuit for the purpose of 
ted States Courts of a Charge of Homicide bya holding court, the deputy having been de- 
United States Marshal Committed in the Pro- tailed by the marshal under the direction of 
tection of a Judge.—The Circuit Court of the the Attorney-General to protect the judge 
United States has jurisdiction on a writ of on his circuit. 
habeas corpus to discharge a United States The act was an act done under the laws 
deputy marshal imprisoned on a charge of and constitution of the United States, and 
homicide committed for the purposeof pro- the killing was justifiable under the circum- 
tecting the life of a United States judge stances of the case. 


[ABSTRACT OF OPINION. | 

On habeas corpus. 

This was an application for the discharge of David Neagle upon 
a writ of habeas corpus. 

The report of the case begins with a statement of the violent con- 
duct of David 8. Terry and Sarah Althea, his wife, and an assault 
made by them upon David Neagle as deputy marshal with a bowie 
knife on Nov. 3, 1888, upon the decision of the case of Sharon v. 
Terry. The statement is taken from the report of that case, In Re 
Terry 36 Fed. Rep. 419. The case was in the Circnit Court of the 
United States for the Northern District of California before Mr. 
Justice Field of the United States Supreme Court and the circuit 
judge. For their conduct and resistance to the execution of the 
order of the court the defendants were adjudged guilty of con- 
tempt of court, and imprisoned, Mrs. Terry for thirty days and 
David 8. Terry for six months. 

The report of the present case relates that in consequence of this 
imprisonment various threats of personal violence to Justice Field 
and the circuit judge were made by Judge Terry and his wife. 
These threats were that they would take the life of the judge’s, 
and especially that they would subject Justice Field to great per- 
sonal indignities ; and that if he resented it they would kill him. 
These threats were made not in ambiguous terms but openly and 
repeatedly. They were reported by the United States marshal to 
the Attorney-General of the United States, and he gave instruc- 
tions to the marshal to take proper measures to protect the persons 


.of the judges from violence from Judge Terry and his wife. It 


was generally expected that Judge Terry would make an attack 
upon Justice Field, and in consequence of this and of the instruc- 
tions of the attorney-general David Neagle was directed by the 
marshal to attend Justice Field in his travels on his circuit for the 
purpose of holding court in California with instructions to protect 
him at all hazards and in view of the violent and desperate character 
of Judge Terry to be active and alert and be fully prepared for any 
20 

























Se ee 
te = 






MAH 












- gen 
Big Shier eee 
a 






2 Ee, 





RET in 





i et as 


ieee 


= 
peer 5 





a 
Sw a orate tu 




















310 THE NEW JERSEY LAW JOURNAL. 


emergency but not rash, and in case any violence was attempted 
by any one, to call on the assailant to stop and to inform him that 
he was an officer of the United States. Judge Terry wasa man of 
great size and strength, who had the reputation of being always 
armed with a bowie-knife which he used with great skill and readi- 
ness. On the 14th of August, 1889, Justice Field was on his way 
from Los Angeles to San Francisco for the purpose of holding 
court. Justice Field, accompanied by Neagle, arrived between 7 
and 8 o’clock in the morning at the station at Lathrop, and leaving 
the train entered the breakfast room and seated themselves, Jus- 
tice Field at the third table in the middle row of tables, and 
Neagle in the seat at his left. Judge Terry and his wife 
were at another table. Shortly afterwards Mrs. Terry left the 
room, and as to what occurred after this Neagle’s testimony 
will show. He stated that Judge Terry passed down opposite 
Justice Field to a table below where they were sitting; that 
in a few minutes, whilst Justice Field was eating, Judge Terry 
rose from his seat, went around behind him—the justice not seeing 
him at the time—and struck him two blows, one on the side and 
the other on the back of the head ; that the second blow followed 
the other immediately ; that one was given with the right hand 
and the other with the left, that Judge Terry then drew back his 
hand with his fist clenched, apparently to give the justice a viol- 
ent blow on the side of his head, when he, Neagle, sprang to his 
feet, calling out to Terry ‘“‘Stop! Stop! I am an officer ;’’ that 
Terry bore at the time on his face an expression of intense hate and 
passion, the most malignant the witness had ever seen in his life, 
aud that he had seen a great many men in his time in such situa- 
tions, and that the expression meant life or death for one or the 
other ; that as he cried out those words, ‘‘Stop! Stop! I am an 
officer,’’ he jumped between Terry and Justice Field, and at that 
moment Judge Terry appeared to recognize him and instantly with 
a growl moved his right hand to his left breast to the position 
where he usually carried his bowie-knife; that as his hand got there 
the deputy-marshal raised his pistol and shot twice in rapid suc- 
cession, killing him almost instantly. He further stated that the 
position of Justice Field was such—his legs being at the time un- 
der the table and he sitting—that it would have been impossible for 
him to have done anything even if he had been armed, and that 
Judge Terry had a very furious expression, which was character- 
ized by the witness as that of an infuriated giant. He also added 
that his cry to him to stop was so loud that it could be heard 
throughout the whole room and that he believed that a delay in 
shooting of two seconds would have been fatal both to himself and 
Justice Field. 
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Justice Field testified that Terry having come around behind 
him struck him a violent blow in the face followed instantaneously 
by another blow. ‘‘Coming so immediately together, the two 
blows seemed like one assault. I heard ‘Stop, stop,’ cried by 
Neagle. Of course, I was for a moment dazed by the blows. I 
turned my head round, and I saw that great form of Terry, with 
his arm raised and his fist clenched to strike me. I felt that a ter- 
rific blow was coming, and his arm was descending in a curved 
way, as though to strike the side of my temple, when I heard 
Neagle cry out: ‘Stop, stop; I am an officer.’ Instantly two 
shots followed. I can only explain the second shot from the fact 
that he did not fall instantly. I did not get up from my seat, al- 
though it is proper for me to say that a friend of mine thinks I 
did ; but I did not. I looked around and saw Terry on the floor. 
I looked at him and saw that particular movement of the eyes that 
indicates the presence of death. Of course, it was a great shock 
to me.”’ 

The testimony of these witnesses was corroborated by the testi- 
mony of all the witnesses to the transaction. The petitioner soon 
afterwards accompanied Justice Field to the car and whilst in the 
car he was arrested by a constable, and at the station below Lath- 
rop was taken by that officer from the car to Stockton, the county 
seat of San Joaquin county, where he was lodged in the county 
jail. Mr. Justice Field was obliged to continue on to San Francis- 
co without the protection of any officer. On the evening of that 
day Mrs. Terry, who did not see the transaction, but was at the 
time outside of the dining-room, made an affidavit that the killing 
of Judge Terry was murder and charged Justice Field and Deputy 
Marshal Neagle with the commission of that crime. Upon that 
affidavit a warrant was issued by a Justice of the Peace at Stock- 
ton against Neagle and also against Justice Field. Subsequently, 
after the arrest of Justice Field, and after his being released by 
the United States Circuit Court on habeas corpus upon his own re- 
cognizance, the proceeding against him before the Justice of the 
Peace was dismissed. 

The petition was accordingly presented on behalf of Neagle to 
the Circuit Court of the United States fora writ of habeas corpus 
in this case, alleging among other things that he was arrested and 
confined in prison for an act done by him in the performance of 
his duty, namely the protection of Mr. Justice Field, and taken 
away from the further protection which he was ordered to give to 
him. The writ was issued, and upon its return the sheriff of San 
Joaquin county produced a copy of the warrant issued by the Jus- 
tice of the Peace of that county and of the affidavit of Sarah Al- 
thea Terry upon which it was issued. A traverse to that return 
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was then filed in this case, presenting various grounds why the pe- 
titioner should not be held, the most important of which were that 
an officer of the United States specially charged with a particular 
duty, that of protecting one of the justices of the Supreme Court 
of the United States whilst engaged in the performance of his duty, 
could not, for an act constituting the very performance of that 
duty, be taken from the further discharge of his duty and impris- 
oned by the state authorities, and that when an officer of the Uni- 
ted States in the discharge of his duties is charged with an offense 
consisting in the performance of those duties, and is sought to be 
arrested and taken from the further performance of them, he can 
be brought before the tribunals of the nation of which he is an of- 
ficer and the fact then inquired into. 

John T. Carey, United States Attorney ; Richard 8S. Mesick, 
Samuel M. Wilson, W. F. Herrin, W. L. Dudley, H. C. McPike, 
C. L. Ackerman, J. C. Campbell, for the petitioner. 

G. A. Johnson, Attorney-General, State of California; J. P. 
Langhorne, Avery C. White, District-Attorney San Joaquin 
county, Cal., for the respondent. 

Sawyer, Cir. J., delivered the opinion of the court. He consid- 
ed first the question of the jurisdiction of the circuit court, citing 
Sec. 751, 752 and 753, Revised Statutes of the United States; Mc- 
Ardle’s case, 5. Wall. 325-6; Ha parte Royall, 117 U. 8. 249; 
Siebold’s case, 100 U. S. 392; Tennessee v. Davis, 100 U. S. 257-8, 
and said : 

‘*This court, then, has jurisdiction to inquire upon this writ into 
the cause of the imprisonment of the petitioner, and if upon such 
inquiry, he is found to be in custody for an act done or committed 
in pursuance of a law of the United States, then he is in custody 
in violation of the Constitution and laws of the United States, and 
he is entitled to be discharged, no matter from whom or under what 
authority the process under which he is held may have issued—the 
Constitution and laws of the United States made in pursuance 
thereof being the supreme law of the land. 

‘*Tt is, therefore, only necessary to inquire and ascertain whether 
the petitioner is in custody for an act done in pursuance of a law 
of the United States, in order to dispose of the case. 

‘‘As we have seen from the statement of facts, Mr. Justice Field, 
of the United States Supreme Court, allotted to the ninth circuit, 
was traveling, officially from one part of his circuit to another, in 
pursuance of the requirements of the statutes of the United States, 
for the purpose of holding a circuit court. By reason of threats to 
his life made by dissatisfied litigants, generally known and pub- 
lished in the newspapers and brought to the knowledge of the 
United States marshal for the northern district of California, and 
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by him called to the attention of the Attorney-General of the 
United States, that officer directed the marshal to furnish the Jus- 
tice with protection while thus engaged in the performance of his 
judicial dutieson the circuit. The marshal, deeming it proper, 
furnished the necessary protection by assigning that duty to the 
petitioner, who was a United States Deputy Marshal. The claim 
is that the petitioner, as such deputy marshal, was affording the 
only protection practicable to Justice Field. in the lawful discharge 
of his duty, when the homicide was committed, and that the kill- 
ing was necessary to the preservation of the lives of both Justice 
Field and himself at the time the fatal shot was fired. The homi- 
cide was committed at Lathrop, and not upon land purchased by 
the United States with the consent of the state for the needful uses 
of the United States, in pursuance of article 1, section 8, of the 
Constitution. 

‘* Conceding the points to be as stated, do they present a case of 
an act performed in pursuance of a law of the United States, sub- 
ject to their jurisdiction and to the jurisdiction of this court, and 
is the petitioner held under an arrest on a charge of the murder by 
the state, ‘in custody in violation of the Constitution or laws of 
the United States,’ within the meaning of the statute? 

‘* It is urged that since the homicide was committed in the state 
at large, and not in the court house or upon Jand within the ex- 
clusive jurisdiction of the United States, the question as to wheth- 
er the homicide is murder is a question arising exclusively under 
the law of the state, and that it can be investigated and determined 
alone by the state courts.”’ 

It was insisted that the place where the killing was done 
was nut on land purchased or used by the United States, 
and that therefore the jurisdiction of the State was exclu- 
sive, but the Judge held that the jurisdiction of the United States 
did not depend upon the place of the crime, but upon the supre- 
macy of the laws of the United States in every part of the country. 
He said: ‘* The Constitution and laws of the United States, as to 
these matters wherein they are supreme, extend over every foot of 
the territories of the United States, and the jurisdiction of its courts 
to enforce rights derived thereunder, is as extensive as the territory 
to which they are applicable,’’ citing Siebold’s case. ‘‘ There can 
be no doubt, then, that the jurisdiction of the United States is not 
affected by reason of the location where the homicide occurred. If 
the location is a necessary element of jurisdiction, a majority of 
the offenses created by the statutes would be out of their jurisdic- 
tion, and the statutes creating such offenses would be nullities, and 
practically useless,’’ referring to examples and citing Tennessee v. 
Davis, 100 U. 8S. 262; Hx parte Jankins, 2 Wall. Jr., 521 et seq.; 
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Fx parte Robinson, 6 McLean 355, and cases collected in 29 Meyer's, 
Fed. Dec. 698. 

‘*Thus it appears to be settled beyond controversy that where 
a party is in custody by State authority for an act done, or omit- 
ted to be done, in pursuance of any specified provision of a statute of 
the United States, imposing a duty upon him, or for an act per- 
formed justifiable by the circumstances of the case in order to en. 
able him to perform that duty, or in the execution of any order, 
or process, or decree of a court of the United States, or of a judge 
thereof, the courts of the United States have jurisdiction to dis- 
charge him on habeas corpus under Section 753 of the Revised 
Statutes. 

‘*The only remaining questions to determine are : 

‘©1. Was the homicide now in question committed by petitioner 
while acting in discharge of a duty imposed upon him by the con- 
stitution or laws of the United States within the meaning of sec- 
tion 753 of the Revised Statutes ? 

‘¢2. Was the homicide necessary, or was it reasonably apparent 
to the mind of the petitioner at the time and under the circum- 
stances then existing that the killing was necessary in order to a 
full and complete discharge of such duty ?’ 

In regard to the first question, he cited cases to show that 
in the matters of the public peace in which the National Govern- 
ment is concerned, the marshals and deputy marshals within the 
scope of their authority, are national peace officers, with all the 
statutory and common law powers appertaining to peace officers. 
Continuing he said: ‘‘Is not the national public peace involved 
when a deadly assault is unexpectedly made upon the judge in 
open court, in which the marshal and his deputies seeing the as- 
sault, are both authorized and bound on their own motion, without 
any previous order or command, to interpose and use sufficient 
force to quell the disturbance and subdue the parties making it? 
Yet where is there any specific provision of the statute imposing 
that duty upon them? The marshal is required to attend court, 
but it is not provided what he shill do in court. To what end 
shall he be in court if not to keep order, and if necessary to pro- 
tect the judges from violence by force, or any other necessary 
practicable means? But there is no statute requiring it in terms.”’ 

He proceeded then to argue that the marshal owes the same 
duty to the judge wherever he is engaged in the performance of 
his judicial duties whether in the court room, or in chambers, or 
in traveling on his circuit for the purpose of holding court. In- 
sisting that the judges and officers of the United States have always 
exercised common law duties, he said: ‘‘ In England, whence we 
derive our judicial system, the sheriff of the shire was the keeper 
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of the king’s peace—that is to say the keeper of the peace of the 
sovereignty which the king represents. So here I take it, under 
the authorities cited, the marshal is the keeper of the peace of the 
government he represents, within the scope of the supreme powers 
of that government. In England in early days it was the duty in 
every shire of the sheriffs not only to attend the courts. but to at- 
tend the judges through their circuits. They met the judges at 
the border of the shire and attended them until they left it at the 
border of another. Dalton, on the Office and Authority of Sheriffs, 
chapter 98, p. 369, published in 1682. See also 40 Alb. Law Jour- 
nal, 161. Such is also understood to have been the practice in 
early days in a number of the States. From the advancing state 
of civilization this practice has doubtless generally become unneces- 
sary for the safety of the judges, and it has fallen into desuetude. 
But it does not follow that the power to thus protect them has 
been abolished or become extinguished. It simply remains latent, 
ready to be called into action whenever the exigencies of the case 
or times require it. And how could there possibly be a more ur- 
gent occasion for reviving the practice than the recent journey of 
Justice Field to Los Angeles and return on official business !”’ 

He spoke of the power and duty of the president to see that the 
laws are executed, and said: ‘‘Under the State laws deputy 
sheriffs, when occasion requires, constables and police officers of 
cities are assigned to certain districts to watch over the safety of 
the citizens and to guard and protect their persons and property 
from assault, destruction or injury, in short, to prevent crimes, 
etc. These officers in cities are found everywhere, night and day, 
guarding the citizen and his property from injury; so, the attorney- 
general, under the provisions of the statute cited, and the presi- 
dent under the provisions of the Constitution, requiring him to 
see that the laws are faithfully executed, are authorized and em- 
powered to direct the assignment by the marshal, of any deputy to 
perform any special national police duty within his jurisdiction, 
arising out of the statutes, whether by express provision or neces- 
sary implication, and under any power, necessarily inherent in 
the president and government, in order to give full effect and 
efficiency to the government, or any of its departments. It has 
never, so far as we are advised, been disputed that a marshal or 
deputy marshal is authorized to protect a judge and preserve 
order in open court, even by the use of force without any special 
order or command, asa part of the duties necessarily inherent in 
his office ; yet, as we have already seen, there is no more specific 
statutory authority for so preserving order, and. protecting the 
judge in court, than for performing the same duty under proper 
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conditions for a judge engaged in performing his duties of what- 
ever nature out of cuurt.’’ 

In answer to the argument that the State alone has the duty and 
power to keep the peace, and that Judge Field might have called 
upon the State to protect him, he said that the State had failed to 
furnish protection and that the only security Judge Field could 
have asked for would have been a bond to keep the peace, which 
would have been wholly inadequate. 

‘* Although no adequate means of protection were afforded by the 
State on his late official journey, and Mr. Justice Field would in 
all probability not now be among the living had not the petitioner, 
by the wise forethought of the attorney-general, been detailed to 
protect his life, yet these facts do not afford any reason for taking 
him out of the custody of the State unless in committing the homi- 
cide he was engaged in the performance of anact done * * * 
in pursuance of a law of the United States, and the killing was 
justifiable. 

‘**Tt seems apparent to us, if he is not now so protected, that the 
distinguished justice allotted to the ninth circuit, and also his 
associates, should have thrown around them the protecting egis of 
the laws of that government which he has so long, faithfully, 
laboriously, ably and efficiently served. 

‘* After mature consideration we have reached the conclusion that 
the homicide in question was committed by petitioner while act- 
ing in the discharge of a duty imposed upon him by the constitu- 
tion and laws of the United States within the meaning of the 
provisions of section 743 of the revised statutes. 

‘* Tt only remains to inquire, secondly, was the homicide neces- 
sary or was it reasonably apparent to the mind of the petitioner at 
the time and under the circumstances then existing that the killing 
was necessary in order to a full and complete discharge of such 
duty ? 

‘*The answer to this proposition is really included in the answer 
to the last, but we desire to make some observations bearing especi- 
ally upon it. 

‘* The Attorney-General and counsel of the state declined to dis- 
cuss the question as to whether the homicide was justifiable, be- 
cause, in their view, this is a question solely for the State court, the 
case, as claimed by them, not being within the provisions of sec- 
tion 753 of the Revised Statutes, and, therefore, not within the jur- 
isdiction of this court. Holding, as we do, that the case falls with- 
in these provisions, so far as the petitioner was authorized to act, 
by the Constitution and laws of the United States, it becomes neces- 
sary to determine whether the homicide was justifiable. For, if it 
was malicious, wanton or reckless, without any reasonable appar- 
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ent necessity, in order to fully and properly perform his duty of 
protecting Justice Field, then it was an act performed beyond and 
outside his duty, and he is amenable to the State courts. 

‘* The facts set forth in the petition, and in the traverse to the re- 
turn of the sheriff, are fully proved by the testimony, and whether 
we determine the case upon demurrer to the traverse, or upon the 
whole case, as presented in the record and evidence, the result 
must be the same. 

‘* Were the question of justification to be determined by the law 
of the State of California or in the State court there could be no 
ground for doubt. Says the Penal code: ‘ Homicide is also jwsti- 
jiable when committed by any person when resisting any attempt 
to murder any person. * * * or to do some great bodily in- 
jury upon any person.’ (Sec. 197, Penal Code.) But we shall 
consider the question without reference to the statute of California. 

‘Tt is unnecessary to repeat the factsin full. When the deceased 
left his seat, some thirty feet distant, walked stealthily down the 
passage in the rear of Justice Field and dealt the unsuspecting 
jurist two preliminary blows, doubtless by way of reminding him 
that the time for vengeance had at last come, Justice Field was 
already at the traditional ‘wall’ of the law. He was sitting 
quietly at a table, back to the assailant, eating his breakfast, the 
side opposite being occupied by other passengers, some of whom 
were women, similarly engaged. When, in a dazed condition, he 
finally awoke to the reality of the situation and saw the giant form 
of the deceased with arm drawn back for a final mortal blow, there 
was no time to get under or over the table, and the law, under any 
circumstances, absurdly required such a performance for his justi- 
fication. Neagle could not seek a ‘wall’ to justify his acts with- 
out abandoning his charge to certain death. When, therefore, he 
sprang to his feet and cried, ‘Stop! Iam an officer,’ and saw 
the powerful arm of the deceased drawn back for the final deadly 
stroke instantly change its direction to his left breast apparently 
seeking his favorite weapon, the knife, and at the same time heard 
the suppressed disappointed growl of recognition of the man who, 
with the aid of half a dozen others, had finally succeeded in dis- 
arming him of his knife at the court room a year before, the 
supreme moment had come, or, at least, with abundant reason, he 
thought so, and fired the fatal shot. The testimony all concurs in 
showing this to be the state of facts, and the almost universal con- 
sensus of public opinion of the United States, as mirrored in the 
press, resting upon reports no more favorably to petitioner than 
the evidence taken in this case, justifies the act. On that occasion, a 
second, or two seconds, signified, at least, two valuable lives, and 
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a reasonable degree of prudence would justify a shot one or two 
seconds too soon, rather than a fraction of a second to late. 

‘We have seen some adverse criticism upon the action of peti- 
tioner, attributed to quarters, ordinarily, entitled to great considera- 
tion and respect. But it is not for scholarly gentlemen of humane 
and peaceful instincts—gentlemen, who, in all probability, never 
in their lives saw a desperate man of herculean proportions and 
strength, in murderous action—it is not for them sitting securely 
in their libraries, 3,000 miles away, looking backward over the 
scene, to determine the exact point of time when a man in Neagle’s 
situation should fire at his assailant, in order to be justified by the 
law. It is not for them to say that the proper time had not yet 
come. To such, in all probability, the proper time would never 
come. Neagle, on the scene of action, facing the party making a 
murderous assault ; knowing by personal experience his physical 
powers and his desperate character ; and by general reputation, 
his life-long habit of carrying arms, his readiness to use them, and 
his angry murderous threats, and, seeing his demoniac looks, his 
stealthy assault upon Justice Field from behind, and remembering 
the sacred trust committed to his charge—Neagle, in these trying 
circumstances, was the party to determine when the supreme mo- 
ment for action had come, and if he, honestly, acted with reason- 
able judgment and discretion, the law justifies him, even if he 
erred. But who will have the courage to stand up in the presence 
of the facts developed by the testimuny in this case, and say he 
fired the smallest fraction of a second too soon ? 

‘In our judgment he acted, under the trying conditions surround- 
ing him, in good faith and with consummate courage, judgment 
and discretion. The homicide was, in our opinion, clearly justifia- 
ble in law, and in the forum of sound, practical common sense— 
commendable. 

‘** Let the petitioner be discharged.” 

SaBin, D. J., concurred. 





DANIEL FURMAN AND OTHERS, APPELLANTS, v. THE ADMINISTRATOR OF 
EPHRAIM S. FURMAN, DECEASED, RESPONDENT. 


(Prerogative Court of New Jersey.) 


Intestate’s Estate—Order to Pay Debts. 2. The statute of 1885 (Supp. Rev. 781 
—l. An order made by the Orphans’ court, 324), giving the Ordinary power to direct 
directing the sale of land for the payment amendments to be made, applies only to 
of the debts of a decedent, to be valid, must cases and proceedings in which he exercises 
specify the sum which the court hasadjudged _ original jurisdiction, and not to cases on 
to be necessary to be raised byasaleof land. appeal. 


On appeal from an order of the Orphans’ court of the county of 
Mercer. 
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Mr. William M. Lanning and Mr. Hugh M. Hamill for 
appellants. 

Mr. George O. Vanderbilt for respondent. 

THE VIcE ORDINARY: The appeal in this case brings up for review 
an order made by the Orphans’ court of Mercer county, on the 
tenth day of August 1888, directing the administrator of Ephraim 
S. Furman, deceased, to sell land for the payment of his intestate’s 
debts. On the argument many faults were attributed to the order 
under review, but, in deciding whether the order is valid or not, it 
will not be necessary to examine more than one of them. 

The order in question does not show, on its face, that the Or- 
phans’ court ascertained the sum which it would be necessary to 
raise by a sale of the intestate’s land in order to pay his debts. 
The order, as it now stands, simply shows that the court found and 
adjudged that the personal estate of the intestate was not sufficient 
to pay his debts, but did nct ascertain, nor specify in the order, 
the sum that it would be necessary to raise by a sale of his land in 
order that his debts might be paid. This omission, according to a 
judgment of the Supreme court, which was subsequently adopted 
by the Surrogate-general, renders the order fatally defective. In 
Stiers v. Stiers’ Executors, Spen. 52-54, the Supreme court, speak- 
ing by Chief Justice Hornblower, said, in substance, the order, in 
such a case, should specify the sum to be raised, for whether the 
whole or a part of the land is to be sold, must depend upon the 
amount necessary to be raised. This is necessary for the protec- 
tion of the heir-at-law, for if the sum necessary for the payment of 
the debts should be raised by a sale of a part of the land ordered 
to be sold, the administrator ought not to proceed any further. 
He ought not to sell the rest of the land described in the order of 
sale simply because it is embraced in the order. The object is to 
raise the deficiency, (that is, what the personal estate is not suf- 
ficient to pay) and when that is done the sale ought to stop. The 
Surrogate-general declared the law in the same way in Bray v. 
Neill’s Executrix, 6 C. E. Gr. 348. Since these judgments were 
pronounced that section of the statute, which gives the Orphans’ 
court power to order land of a decedent to be sald for the payment 
of his debts, has been amended by the addition of these words: 
‘‘and no more of the said lands, tenements, hereditaments and real 
estate shall be sold than may be necessary to pay the residue of the 
said debts, after the executor or administrator shall have applied 
the personal estate, or such part thereof as may have come to his 
lands, towards the payment thereof,’’ Rev. 767 §72. The incor- 
poration of these words in the statute has, in my judgment, made 
it absolutely essential to the validity of an order of the kind now 
under review, that it should specify the sum which the court has 
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ascertained and adjudged to be necessary to be raised by a sale of 
land, for in no other way can the court enforce the injunction of 
the statute, or extend to the heir-at-law the protection which 
it entitles him to. 

By a statute enacted in 1885, the Orphans’ court and Ordinary 
are invested with power to order the amendment of proceedings 
pending before them. Stated in substance the statute declares 
that it shall be lawful for the Orphans’ court and the Ordinary, in 
order to prevent the failure of justice by reason of mistakes and 
objections of form, to amend all defects and errors in any proceed 
ings before them, whether there is anything in writing to amend 
by or not, and to make all such amendments as may be necessary 
for the determination in the existing suit or proceeding of the real 
question in controversy between the parties. Supp. Rev. 781, 
§24. The counsel of the respondent insists that this court should, 
in virtue of the power conferred by this statute, make the ascer- 
tainment which the Orphans’ court ought to have made, and then 
amend the order brought up, and after it has thus been made per- 
fect, pronounce a judgment of affirmance. To adopt this cause 
would, I think, be putting the statute toa use never contemplated 
by the legislature. The purpose of the statute is obvious. The 
same measure of power is given to the Orphans’ court that is 
given to the Ordinary. The statute was manifestly intended to 
make it lawful for the Ordinary, in cases and proceedings where he 
exercises an original, as contra-distinguished from an appellate: 
jurisdiction, to direct such amendments to be made as may _ be 
necessary to prevent a failure of justice, but the statute confers no 
power upon him as the Judge of an appellate tribunal. His pow- 
er, in that capacity, is now just what it was before the statute was 
passed. 

The order appealed from must be reversed with costs. 





SIMPLIFYING OUR JUDICIAL SYSTEM. 


THE SIMPLFICATION of our judicial system and legal proreedings 
is one of the measures of reform promised by the Republican party 
in its appeal to voters at the next election. This indicates that 
there is a general interest in the subject and that it is believed that 
the people desire it. If the Republicans should control the legis- 
lature, they will be committed tov present some measure to this end 
and in any case a well devised plan for legislation of this kind could 
hardly be neglected by the members of either party. It would 
seem likely, therefore, that the subject might engage the serious 
attention of the legislature next winter if it were properly brought 
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before it. It cannot be expected that the legislature made up as it 
is and sitting so short a time shall of itself prepare a plan for the 
re-organization of the courts or the simplification of legal proceed- 
ings. Public opinion in this matter must be guided by the Bench 
and Bar. The difficulty has been that the lawyers have been 
divided among themselves, and the public has not taken enough 
interest in the subject to bring the legislature to definite action. 
Now that there seems to be a public interest in the matter, and it 
is spoken of before the election, there is reason to believe that de- 
finite action may arise out of discussion, and that if lawyers know 
their own opinion and urge them upon the legislature some plan 
will be adopted. 

It is generally agreed that there should be, in the first place, a 
court of appeals consisting only of lawyers, and there are few that 
deny that the members of this court should not be active members 
of the courts from which appeals are taken. That was not a satis- 
factory plan adopted by our legislature some years ago, which 
made acourt of appeals to consist of the Chancellor and Vice- 
Chancellors and some of the Judges of the Supreme Court. If the 
Court of Chancery and Supreme Court are to remain distinct, the 
Vice-Chancellors should be made members of the court and the 
number of the Supreme Court Judges should be lessened, and a 
new court of not more than five Judges should be formed to hear 
appeals. ‘This plan has been also embodied in proposals to former 
legislatures. There is another which has been proposed and was 
carefully prepared, and that is a plan for our large Supreme Court 
of Judicature, to consist of several divisions; one for equity and 
probate ; one for common law cases, and a third for cases on ap- 
peal, the senior Judges to sit in the appellate division. Judges 
could then be assigned from time to time to any division in which 


there was the most work to do, and, what is more important, cases 


could be sent for trial or argument to whichever division could best 
administer justice between the parties. Many other plans have 
been proposed and more might be suggested. There is a demand 
also for readier means of disposing of cases quickly and cheaply in 
county courts as is now done with satisfaction in the City District 
Courts. Without discussing the matter now we only wish to sug- 
gest that there seems to be at this time a popular demand for re- 
form in the courts and the procedure, and that this having been 
expressed in a party platform will readily receive the attention of 
the legislature. There is no definite idea among the people as to 
what change is needed, but it is for the bar to propose the plan or 
any number of plans, and if they urge them strongly the legisla- 
ture must consider them and reach a definite result.—EDITOR. 
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MISCELLANY. 


OBITUARY. 


THE HONORABLE JOHN T. NIXON. 


John T. Nixon, the Judge of the United 
States District Court for the District of 
New Jersey, died on the 28th of September 
last, at Stockbridge, Massachusetts, while he 
was on his return from Bar Harbor to his 
home. His death in his seventieth year 
closes a judicial career of remarkable dig- 
nity and usefulness. He had almost com- 
pleted the twentieth year of his service on 
the bench. Three judges only have occu- 
pied the position during nearly half a cen- 
tury: Philemon Dickerson from March, 
1841, to the latter part of 1862; Richard 8. 
Field from January, 1863, to May, 1870, 
and Judge Nixon since the latter date. 
Prior to Judge Dickerson’s appointment in 
1840 but four judges had held the office 
from the time of the creation of the Court: 
Robert Morris from 1790 to 1815; William 
Sanford Pennington from 1815 to 1826; 
William Rossell from 1826 to 1840, and 
Mahlon Dickerson, the brother of his suc- 
cessor, for only six months from September, 
1840. 

Before the war the business of the court 
was very limited and the duties of the judge 
were almost nominal. During the seven 
years of Judge Field’s administration they 
became much more important, and involved 
the consideration of very grave questions 
arising out of the civil conflict. After the 
war, and toward the close of the administra- 
tion of Judge Field the business of the 
court began to acquire increased importance. 
But on the accession of Judge Nixon it was 
rapidly augmented and the range of his 
duties was greatly enlarged. The present 
Circuit Court system was established but 
one year before his appointment to the 
District Court bench. The Third Circuit 
embraced Pennsylvania, Delaware and New 
Jersey, and its business was so large that 
much of the labor of the Circuit Court was 
necessarily imposed upon Judge Nixon, in 
addition to the increasing business of his 
own court. To this double judicial duty he 
devoted himself for nearly twenty years, 
with signal ability and industry, with un- 


failing patience, and with a kindness of 
manner and uprightness of purpose that 
commanded the respect and admiration of 
the bar and the country. It is to be re- 
gretted that for the first ten years, up to 
the establishment of the Federal Reporter 
in 1880, his opinions were not regularly re- 
ported and no consecutive record of his 
judicial labors during this important period 
exists. Many of his opinions on Internal 
Revenue questions are scattered through the 
Internal Revenue Record, on bankruptcy 
matters through the National Bankruptcy 
Register, and on patent questions in the 
various reports of patent cases, but no 
series of reports displays the admirable 
work he did during his long service in ex- 
pounding the Federal laws. Yet that work 
was done with such diligence, ability and 
courtesy as to secure for him enduring fame 
in the ranks of the Federal judiciary. 

His preparation for his work was ample. 
He was graduated at Princeton College in 
1841 at the age of twenty-one. He studied 
law with Judge Pennypacker who was 
Judge of the United States Court for the 
Western District of Virginia, and was ad- 
mitted to the bar in that State. He soon 
returned to his native county of Cumber- 
land and entered upon the practice of law 
in Bridgeton. He became the son-in-law of 
Judge L. Q. C. Elmer, one of the most dis- 
tinguished jurists of this State, and at one 
time the Attorney of the United States for 
this district. He took up the work of Judge 
Elmer in digesting the laws of New Jersey, 
and rapidly acquired a leading position at 
the bar in southern counties. 

He also had training as a statesman, and 
large experience in legislation, both State 
and Federal, and he had borne a part in the 
great national questions which led to and 
grew out of the civil war, for he was elected 
to the State Legislature for two terms in 
1849 and 1850, serving as speaker during 
the last year, and was sent to the House of 
Representatives in 1858. He served in 
Congress for two terms during the critical 
period just preceding the war, and through 
the first half of the conflict. At the close 
of his term he was a candidate for the posi- 
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tion he afterwards held, but it was given to 
Judge Field who had just completed a brief 
term in the Senate. Upon Judge Field’s 
resignation in May 1870, he was appointed 
by President Grant, and confirmed by 
the Senate. He entered upon his duties 
with the zeal and fidelity which he 
had displayed in his other fields of effort. 
The bankruptcy act had been in operation 
only three years and its complicated ma- 
chinery had but recently come into full 
working order. Judge Nixon soon mastered 
its intricacies, and he administered that 
important and difficult branch of the law 
with great sagacity and sound judgment, 
and to the general satisfaction of the public. 
His methods of dealing with patent cases 
soon attracted the attention of the bar of 
other States. Few of such cases had been 
heard in this district before this time, but 
they soon became numerous and important. 
They are cases which are not confined to the 
locality of their origin. They seek a tribu- 
nal which is feund fitted to dispose of them 
with promptness and ability. So well 
known for these qualities did Judge Nixon’s 
court become, that an unusual burden of 
labor was thrown upon him in addition to 
the business of the District Court, which in 
latter years especially was largely increased 
by a steady growth of criminal and admi- 
ralty cases. To these varied judicial duties 
he devoted himself with unwearied assid- 
uity and good temper, and to the great 
satisfaction of suitors and counsel, until 
about two years ago when impaired eyesight 
compelled him to abstain from constant 
labor on the bench. But his mental powers 
remained unimpaired, and with the assis- 
tance of his brethren in the circuit he con- 
tinued to discharge his judicial duties until 
his vacation of this summer, from which he 
was returning when his fatal illness oc- 
curred. His death will be greatly deplored 
not only by the bar and a wide circle of 
friends in this State, but by many eminent 
counsel from other States whose business 
in his court has given them opportunity to 
know his ability as a judge and his endear- 
ing personal qualities. 





JUDICIAL HUMOR. 





Mr. Justice Stephen in the course of the 
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Maybrick trial quoted Voltaire’s epigram- 
matic description of doctors, as persons 
who “ pour drugs of which they know little 
into stomachs of which they know less.” 
The London Spectator referring to this 
discusses the question to what extent wit 
and humor are becoming upon the bench, 
and in the course of it tells two old stories 
about Baron Maule which are worth re- 
peating. On one occasion, when an attor- 
ney before him was inordinately arrogant in 
his treatment of the bench, the judge 
stopped him with the remark: “Mr. 
Cresswell, I am a vertebrated animal and 
for the last half hour you have spoken to 
me in language which God Almighty him- 
self would hesitate to use to a black bee- 
tle.” On another occasion he had the pain- 
ful duty of sentencing a man in a case of 
bigamy in which it appeared that though 
the crime had actually been committed, 
there were very great excuses for the pris- 
oner. His wife had been drunken and un- 
faithful, and leaving him with a family to 
bring up, had disappeared for several years, 
Under such circumstances, he had thought 
himself able to marry again. In giving 
sentence, Baron Maule stated in detail how 


the prisoner ought to have acted, how he 
should have brought one action for crim. 
con, in the civil courts and another in the 
ecclesiastical courts for a divorce, and fin- 
ally, how he should have obtained a private 
act of parliament dissolving the first mar- 
riage, and allowing him to contract a second. 
“You will probably reply,” ended Baron 
Maule, “that this would have cost you 
£1,000, and that you have not a thousand 

nce. But let me tell you, prisoner at the 
- that this is no excuse, and that in Eng- 
land the law is the same for the poor as for 
the rich” He was sentenced to imprison- 
ment for three days. 





THE CASE OF MR, DAVIES’ 
DONKEY. 





10 Meeson & Welsby, 546. 


“ With the deepest respect for Mr. Davies’ don- 
key, whose memory is embalmed in the delightful 

ages of 10 M. & W.” Per Hagarty, C.J., v. 
Toronto Street Railway Co., 16 App. R. 347. 


LORD ABINGER, C.B., log. 


Davies possessed an ass: no doubt 
Trained to the horticultural load ; 
One day he turned his donkey out, 
Its fore-feet fettered, on the road. 
Here one remark seems necessary— 
’Twas very wrong of Davies—very ! 
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CHORUS OF BARONS. 


Oh fair judicial harmony ! 
In this great truth we all agree. 


LoRD ABINGER, C.B. 


While thus the ingenuous creature fed, 
Mann’s man came driving, all too fast. 

O’er the mild brute the roadsters sped, 
And Davies’ donkey breathed its last. 

We dwell not on the owner’s sense 

Of loss—it’s not in evidence. 


CHORUS OF BARONS. 


Davies, thy grief, thy bosom’s rents, 
Thy groans—are not in evidence! 
LorD ABINGER, C.B. 

Who caused this crisis asinine? 

Mann’s man—and Mann must foot the bill: 
Had this man passed the road’s decline 

With ordinary caution, still, 
Still might the rich unstinted strain 
Of Davies’ donkey shake the plain. 


CHORUS OF BARONS. 


Wisdom hath given sentence! though 
The donkey was not rightly there, 
Was Mann’s rude man excused? Oh, no! 

He ought to drive with proper care. 
Wherefore we do adjudge and say, 
For Davies’ donkey Mann must pay! 


ALL, STERNLY. 


For Davies’ donkey Mann must pay! (He pays) 
—M. (Canadian Law Times). 
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as to matter and form. The present volume 
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